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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,113 


OLIVER J. MIDDLETON, | 
Appellant, 


Vv. 
UNITED STATES OF AMERICA, | 
Appellee. 
| 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed July 21, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term | 
Grand Jury Impanelled May 1, 1958, Sworn in on May 6, 1958 
The United States of America | 
~- Criminal No. 671-58 


1. Oliver J. Middleton : Grand suxygNe: Orig. 
. 2. Stance W. James ._ Housebreaking — 
3. George F. Addison (22 D.C.C. 1801) 


The Grand Jury charges: 

On or about June 5, 1958, within the District of Columbia, Oliver J. 
Middleton, Stance W. James and George F. Addison entered the building of 
Saint Thomas Parish, a body corporate, with intent to steal property of 
another. : 
/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 


/s/ Raymond B. Bland 
Foreman 





[Filed July 25, 1958] 
PLEA OF DEFENDANT 

On this 25th day of July, 1958, the defendant Oliver J. Middleton, appear- 
ing in proper person and by his attorney Jean Dwyer, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

Bond is set in the amount of $2, 500. 00 and the defendant is permitted to 
remain in the custody of his attorney pending making bond. 

By direction of 

Present: CHARLES F. MC LAUGHLIN 


i Presiding Judge 
United States Attorney Criminal Court # 2 
By Joel Blackwell | 


Assistant United States Attorney HARRY M. HULL, Clerk 


D. Sweet 


Official Reporter By 


Deputy Clerk 


[Filed May 15, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
versus ) 

OLIVER MIDDLETON, et al ) 
Defendants. ) 


CRIMINAL ACTION 
NO. 671-58 


Washington, D. C. 
January 6, 1959 
The above entitled cause came on for hearing at 1:45 p.m. before the 
HONORABLE JOSEPH R. JACKSON, a United States District Judge. 
APPEARANCES: 
ARTHUR MC LAUGHLIN, ESQ. - for the Government 
JAMES K. HUGHES, ESQ. - for Defendant Spance James. 





3 | 
EUGENE SCHUBERT, ESQ. - for Defendant George Addison. 


JEAN DWYER, ESQ. - for Defendant Oliver Middleton. 
*x* * *€* *€* *€ *& K * | 


JAMES BEACH PLATT, JR., _ 
was called to the stand by the Government and after having | been duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
* * * * * K KX 

Q. And where do you live, Mr. Platt? A. 111 Heskoth St., Chevy Chase, 
Maryland. | 

Q. And what is your employment? A. I am Vice President of the Stone 
Straw Corp. 

Q. Now, are you associated or connected with the St. Thomas Church? 
A. Iam. | 

Q. And St. Thomas Church, on June 5, 1958, was located where? 
A. 18th and Church St. 

Q. And in what section of the City? A. Northwest. 

Q. Washington, D. C. A. Yes. 

Q. Now, what affiliation, if anything, did you have with that church on 
or about that time? A. Iam what they call Senior Warden. ; 

Q. And is that Church a corporation? A. Yes sir. | 

Q. Now, recalling your attention to the early morning | of June 5, 1958, 
did you have occasion to be near or go to that Church? A. The early morning? 
No sir, I did not. | 

Q. On or about that time did you receive certain information from the 
police? A. I did. 

Q. Asa result of that information, where did you go and what did you do? 
A. I believe the police called me about 2:30 in the morning. 

Q. Can you recall when that was -- the date? A. I really can't. I 


know, I believe it was in June but it has been -- | 
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Q. Do you recall what part of June? A. I believe the early part of June. 

Q. You say the early part? Would you say the first week of June? 
A. I believe so. 

Q. All right, as a result of that call where did you go or what did you 
do? A. The policecalledme* * * * * * * * 

* * * * * *€* kK * 

Q. You said something to them; is that right? A. Yes. 

Q. Asa result of the conversation, either you said or they said, did 
you have occasion to goto the Church? A. The next morning. 

Q. What time would you say that was? A. I would say between 8:30 
and 9 o'clock. 

Q. Now, when you say the next morning, was that the same morning you 
received the telephone call? A. Yes sir. 

Q. All right and approximately what time did you arrive at the Church. 
A. I think about 8:30. 


Q. Now, arriving at the Church, did you go to any particular place in 


the Church? A. Yes, sir. 

Q. Where did you go in the Church? A. I went into the Church Office. 

Q. Where was the Church Office located? A. In the back of the Church 
on the alley side. 

Q. And how did you get into that office? A. Ihave akey sir. I went in 
through the side door. 

Q. All right, andiafter you went in the Church, did you go to any parti- 
cular place in the Church? A. Yes. 

Q. All right, where did you goin the Church? A. I went into the Church 
Office and I looked around in there and -- do you want me to go on? 

Q. Yes. A. I found that the door leading into the Church Office had 
been tampered with. 

Q. Leading in from where? A. From the Parish House. 

Q. Where isthe Parish House? A. Right joining the Church Office. 

Q. And how do you get into that Parish House? A. There are several 
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ways. Either you can go in the way I did and go through that door, or you 
can come in from the Church street side and go through the Parish House, 
and then there is another door you could go in through, the cellar. 

Q. Now, what did you find when you went in the Church? A. That 
obviously some one had been there. | 

Q. What was the condition of this door you started to describe? A. Well, 

it had been broken off. 

Q. What door was that? A. That was the door that led from the Parish 
House to the Church Office. : 

Q. Do you recall what was the material of that door? A. It was an iron 
clad door, supposedly fire proof, I believe. : 

(Government Exhibit No. 1 was marked for identification) 

Q. I show you Government Exhibit, marked for identification No. 1, 
and I ask if that is the door, or was the door similar to that ? A. Certainly 


~~ looks like it. | 


Q. What was the condition of the door at the time you ae it? 
A. I believe it was off the hinges. I don't believe it was there, Mr. Mc - 
Q. Now, did you observe anything else in the office at that time? 
A. In the sacristy. : 


Q. Where is the sacristy located in reference to the door where this 


office -- where this door was? A.. Well, generally I would say it was between 





the body of the Church and the office, and if I remember correctly, there was 
a light that was brought in there from some place else in the Church. 

Q. Can you tell us what kind of light it was? A. I think it was a desk 
light. | 
Q.: Where did you observe that desk light? A. It was | -- I believe it was 
on the table there in the sacristy. 

Q. Was anything else in that sacristy? A. You mean unusual? 

Q. No. I meant furniture, equipment, or anything. A. Well, there is 
a safe in there, I believe, and there is a sink that we use. 








6 

Q. Where was the safe located? A. Well, along the wall, the main 
wall of the Church. 

Q. Can you give us a description of the safe -- how big it is? A. Well, 
it is a wall safe. I would say it is between 2 and 3 feet, somewhere in that 
neighborhood. 

Q. Do you know any one of these three defendants? A. No, sir. 

Q. Do you know of their ever having permission to go in that Church? 
A. No, sir. 

i * * *£ *£ * & € * 
10 MARY WALKER GOCHNAUER 
was called to the stand by the Government and after having been duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
x * * * * * KK 
And where do you live? A. 1763 PSt., N. W. 
And did you-live at that address on June 5, 1958? A. I did. 
. Now, do you. know where St. Thomas Church is? A. Yes, Ido. 

Q. Where is St. Thomas Church? A. The front of St. Thomas Church 
faces West, which is on 18th St. The South side faces P Street, and the 
North side faces Church Street. 

Q. Now, can you recall where you were in the early morning of 
June 5, 1958? A. Yes, I was in my bedroom. 

Q. And your bedroom is located where in reference to St. Thomas 
Church? A. My bedroom faces North, which looks on to the alley way which 
runs along the South side of St. Thomas Church. 


Q. And from your bedroom can you observe that alley? A. I can. 


Q. On June 5, the early morning of June 5, can you tell us what the 
lighting condition was in that alley? A. I would say it was quite adequate. 
12 MR. HUGHES: Objection to the conclusion. 
BY MR. MC LAUGHLIN: 
Q. Was it bright, or what? A. Yes, it was bright. 
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Q. Now, can you tell us, while your bedroom in the early morning of 
June 5, 1958, did you have an occasion to observe anything? A. Yes, I did. 
‘Q. Approximately what time? A. 1:45 a.m. | 
Q. Onthe morning of June 5 of '58? A. Yes, sir. | 
Q. Allright, now, where in your bedroom were you when you say you 


observed something? A. In my bed. 

Q. And from your bed could you see out the window? A. Yes, I could. 

Q. And your bedroom is located on what floor? A. The second floor. 

Q. And the second floor is how high from the ground, would you say? 

A. At least fifteen feet. 
Q. Now, what were you able to observe from your bedroom? A. Well, 
13 first I was lying in my bed and I heard a sound which sounded something 
like a foot breaking something. 

Q. Can you tell us where that sound came from, in your opinion? A. In 
the direction of the Church. I looked out the window and saw nothing, anda 
few minutes later I noticed a figure of a man crouched in an areaway which is 
connected to the Church behind a fence which closes off the areaway from the 
alley. .He looked around the fence and left. A few minutes later a light green 
sedan drove down the alley and stopped a few feet beyond the Church, and 
another man got out of the car and the car drove away. i 

Q. Can you tell us how that man was dressed who got out of the car? 
A. Ina white shirt, sleeves rolled up, dark trousers, below the belt: He 
wears them very low. A hat, and carrying a small valise. | 

Q. What happened after that? A. The first man led him to the areaway. 

Q. Led who? A. Led the man who got out of the car to the areaway, and 
they departed down the stairs of the Church. | 

14 Q. Now, can you tell us, or describe, the first man you observed? 
A. The first man was lighter complected, much thinner, and I would say a 
few years younger. He had on green trousers and a green shirt. 

Q. Now, which man led who? A. The first man I saw hiding in the area- 


way in the green outfit, led the man who got out of the light green sedan into 





the areaway of the Church. 

Q. And ‘can you describe this areaway of the Church? A. The areaway 
is located on the south side of St. Thomas Church, with a six foot long wooden 
fence hiding the stairway which goes into the basement of the Church. 

@. And where did these men go who you observed? A. Into the areaway 
and down the stairs. 

Q. Now, after you observed these two men go down the stairs, did you 
observe anything else or hear anything else at that time? A. I did not. 

Q. All right, and did you remain there in your room looking out of that 
window? A. Yes, I did. 

Q. What did you next observe, if anything? A. My father telephoned 
the police. They came and stopped a few feet past the Church, and looked 
around the Church, went down the areaway, and came back up a few seconds 
later, and went toward the front of the Church. The two men came out of the 
church and left. 

Q. Were those the sametwomen? A. Yes, sir. 

Q. Allright. Where didthey go? A. Towards P Street, ee the 
parking lot. There is a parking lot adjacent to my house. 

Q. Now, after you observed what you have just testified to, did there 
come a time when you saw those same two men again? A. Yes, sir. ‘I later 
had to identify them. 

You saw these two men leave; is that right? A. Yes, sir. 
Did there come a time after that when you saw those same two men 
A. Only later to be identified. 
At what time? A. I would say around four o'clock in the morning. 
That same morning? A. Yes, sir. 
. Where did you see those men? A. They were brought out of the 
patrol car and put under the street light. 

Q@. Where was that done? A. In the same alley on the South side of St, 

Thomas Church. 


16 Q. How did you identify those men as the same men you Saw go in the 
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Church? A. By the way they were dressed. 





Q. Were they dressed the same when you observed them at that time as 


they were when you saw them enter the Church? A. Yes, sir. 

Q. Now, are you able to identify either one or both of those men today? 
A. Yes, sir. | 

Q. And do you see them in the Court here today? A. | I do. 

Q. Allright. Will you identify the man that you say you first saw in 
the alley crouching behind the fence? A. The man in the green shirt sitting 
down. 

THE COURT: At the table? 

THE WITNESS: Yes, sir. 

MR. MC LAUGHLIN: May the record show that she nbs identified 
Spance James? | 

THE COURT: The record may so show. ! 

BY MR. MC LAUGHLIN: : 

Q. Can you identify, at this time, the man you say you saw join Spance 





James in this white shirt? A. Yes, sir, the man seer next to Spance 
James in the white shirt. | 
17 MR. MC LAUGHLIN: May the record show that she ent defendant 
George Addison? 
THE COURT: It may so show. 
BY MR MC LAUGHLIN: 
Q. Now, all that you have testified to happened in the District of Columbia? 
A. Yes, sir. 


* * * * *&* *€* K& * 


CROSS EXAMINATION 
BY MR. HUGHES: 


* * * kK k* K€ *& | 
19 Q. Would you give the Court and the jury the approximate time your 
father called the police? A. It must have been 1:50 or 1:55. 
Q. How long after the call was made did the police respond? A. Five 


minutes. * *« * *& *& ek * 
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21 Q. Now, when you talked to the police, did you give them a description 
of the automobile which you observed in the alley? A. Yes, sir. 

Q. What description of the automobile did you give the police? A. Light 
green sedan. 

Q. Did you give them the make? A. No, sir. 

Q. Now, approximately four o'clock in the morning, you say the police 
returned in a patrol wagon? A. Yes, sir. 

Q. With how many men? A. Three. 

Q. Now, were the three men in the patrol wagon ever taken up to your 
bedroom? A. No, sir. I was still in my bedroom looking out. 

Q. You were still seated in the bed? A. Yes, sir. 

Q. And the conversation you had with the police, I take it then, was 
from where you were seated in the bed through your bedroom window, and 
the police at that time were in the alley; is that right? A. There wasa 

22 ~=C.-- detective that came up stairs and stayed there in the bed room and told 
me what to do and that I would have to identify the men when the police brought 
them in a patrol car. He stayed in my room. 

Q. So, prior to the arrival of the patrol car, you knew the police were 
coming with some men, didn't you? A. No, sir. 

Q. Do you know the detective's name who was in your bedroom? 

A. Knotts, I believe was his name. 
Q. Did he arrive in a patrol wagon with the three men? A. No, sir. 
Q. Was he in your bedroom when the patrol wagon arrived? A. Yes, 


Q. So that you did have a conversation with Detective Knotts before the 
patrol wagon arrived at the scene with the three men? A. Yes, sir. 

Q. Officer Knotts, according to your testimony, told you that you would 
have to identify the men; is that right? A. Yes, sir. 

Q. Now, is it not a fact, Miss Gotchnauer, that when you identified the two 


men it was by their dress. A. Yes, sir. 
x x *e eke Ke Ke K * 
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23 BY MR. SCHUBERT: 
* * * * *£ * kK * | 
24 Q. As I understand it madam, you identified two men? A. Yes, sir. 

Q. From their dress alone, is that right? A. That is right. 

Q. Now,did you at any time see their faces while they were in the alley 
and when you could identify them by the color of their clothes? A. I sawthe 
man in the green outfit's face. | 

Q. But you were not able later to identify him by his face, were you? A. 
The general outline and characteristics. 


Q. Miss Gochnauer, you have testified that you sla the man by his 
clothing alone. Are you now changing that testimony? A. | No, sir. 
25 Q. That is what I would like to know. Are you going to tell us now -- 
MR. MC LAUGHLIN: I object to that. I think he ought to reframe the 
question. He is arguing with the witness. | 
THE COURT: It sounds to me like argument. Retran your question. 


BY MR. SCHUBERT: i 

Q. Can you tell us now, Miss Gochnauer, -- it is Miss Gochnauer. Is 
it not? A. Yes, sir. i 

Q. -- whether you were able at all to identify either of these men by their 
faces? A. Yes, sir. | 

Q. All right, were you able to identify them by their faces ? A. Either 
or both? | 

Q. Well, either. A. Yes, sir. | 

Q. Then you are changing your testimony? | 

MR. MC LAUGHLIN: Your Honor -- | 

THE COURT: Sustained, if you are going to object to that. That isa 
matter for the jury. : 

26 BY MR. SCHUBERT: : 

Q. Did you testify that you identified these men by their aoa alone? 

Yes, sir. 

Q. Very well. Now, you stated before, Miss Gochnauer, that the first 
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man you saw was in a crouched position, I believe? A. Yes, sir. 

@. And hiding: is that right? A. That is right. 3 

Q. And I would take it then, that when you first saw him, his back was 
toward you; is that right? A. No, I saw his left face. 

Q. All right, now, where -- was there a fence near him, or any other 
obstacle? A. Yes, sir. He was leaning against the fence which hides the 
areaway from the alley. 

Q. All right, now, I believe you were unable to tell us how many lights 
were in the alley; is that right? A. That is right. 

Q. Now, you said the alley was brightly lit, Miss Gochnauer. Would you 
say it was so brightly lit you could identify persons or objects the same as you 
would during the day, like, for example, on a day like today outside? A. It 

was brightly lit at my end of the alley; brightly enough to say that I could 
be able to identify these people. 

*x* * * * * * * * 
REDIRECT EXAMINATION 

BY MR. MC LAUGHLIN: 

Q. In regard to the general description, did you say that when you observed 
these men brought to you by the police that they fit the general description as 
far as size and build? A. Yes, sir. 

Q. In addition to the dress? A. Yes, sir, these are the characteristics 
that I observed very clearly. 

x * * * * * * * 
THOMAS P. RILEY 
was called to the stand by the Government, and having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 


x* * * * *©* & & * 


Q. And you are a member of the Metropolitan Police Department? A. 


Iam. 
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* * * *£ * * *k & | 

Q. And on June 5 of 1958, as a member of the Metropolitan Police Depart- 
ment, you were connected with what precinct? A. Number 3 Precinct, sir. 

Q. Number 3 Precinct at that time, and as of today, is located where? 

A. 2014K Street, Northwest. _ 

Q. And what hours were your working on June 5 of 1958? A. Midnight 
to 8:00 a. m. 

Q. And how were you patrolling? A. Ina radio a 

30 Q. Did you have occasion to go in the vicinity of the St. Thomas Church, 
which is located at 18th and Church Street? A. I did. 

Q. . And how did you come to go to that vicinity? A. We received infor- 
mation from the station to relieve a unit from another precinct that was up there 
on a house breaking. : 

Q. And what time would you say you arrived? A. About 1:55. 

Q. A.M.? A. A.M., | 

Q. Now when you seen at 1:55, where did you go? | A. We went into the 
basement of the Church. | 

Q. And how did you enter the basement of the Church? A. Through a door, 
south side, the alley, it was broken open. | | 

Q. Now where was this door? A. It was about in the! middle of the Church 
down a flight of stairs entering into the subbasement of the Church. 

Q. Was that door open or closed? A. That was open when I arrived. 

Q. And did you have occasion to examine that door? A. Yes, sir, I did. 

31 Q. What did your examination consist of, and what did you find? A. We 
checked the door while it was open to see how the entrance was made into the 
Church and noticed it had been either pried or pushed open with some sort of a 
jimmy. 

Q. And what, if anything, was on the door that would indicate that to you? 
A. Marks on the door. 

Q.. And where were the marks on the door? A. About half way up, a little 


over half way, about where the lock would be on the door, approximat ely. 
| 
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Q. And from your examination of those marks could you tell whether or 
not they were recently or freshly made? A. Yes, sir, they were freshly made; 
there were broken paint chips in the vicinity, and on the floor around the in- 


side and the outside. 

Q. When you observed the door in that condition, did you have occasion 
to enter the Church? A. Yes, sir. 

Q. And where did you go in the Church after your entrance? A. We had 
gone in and searched the basement and then had gone upstairs to the first floor 

_ ofthe Church up through the stairway up through to the first floor; the basement 
32 was a dirt floor, the subbasement. 

Q. All right, did you observe anything else while in the Church? A. When 
we went into the office this door here was -- 

Q. Just refer to it asa door. I will come back to that. You say you went 
upstairs, and where did you go? A. We went into the Church itself and searched 
the immediate Church and then into the offices. 

Q. Now, what offices did you go into? A. Well, it was the main office 
that was in the Church where the safe was, and the adjoining offices. 

Q. Well, how did you get into that office? A. Well, through the -- from 
the stairs from the basement up to -- the office itself came out in a small hail 
way and from the hall way into the office. 

Q. Was there any door leading into that office? A. Yes, sir, there was 
one door that I recall. 

Q. What kind of door was that? A. Similar to that door there. 

Q. AsIsay, this is marked Government Exhibit for identification number 
one. You say a door similar tothis? A. Yes. 

Q And where was the door that you saw similar to Government Exhibit 
marked for identification number one? A. It was half off the hinges pushed 

33 back up against the wall. 

Q. Did you have occasion to examine the door at that time? A. Yes, I did. 

Q. And what part of that door, metal door, did you examine? A. We ex- 
amined the edges of it where it closed, as it closes, the opposite side from the 
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inside. 
Q. Where the lock is, you mean? A. Yes. ! 
Q. And were you able to observe anything there? A. : Yes, sir. There 
were jimmy marks on the door -- several of them. : 





Q. Now, did you have occasion to examine any other part of the door be- 
sides where it locked? A. The door frame and the area immediately around 
it, there were several steps, two or three steps leading up to it, and there 
were fresh chips of paint around in the area off the door, green paint. 

Q. You started to describe the door, I believe, manexs on one hinge; is 
that what you said? A. Yes. | 

34 Q. Did you have occasion to examine that part of the Boor, the hinge? A. 
I don't recall. I don't recall whether we actually looked at the hinge on it or not. 

Q. Did you examine anything else or see anything else in that office where 
the door had been jimmied as you described? A. Inside the office there was 
a safe up against the wall, and directly in front of the safe on the floor was a 
small table lamp, a neon lamp, with rags draped over the top to keep light from 
glaring up. 

Q. . Well, what was the condition of the light -- was it: lighted? A. It was 
lit, and it was tilted down toward the safe facing the safe and the rags were on 





the back side, so no light would shine toward the outside of the building or to- 
ward the window side of the building, and there were a pair of garden shears 
or hedge shears on the floor. That is about all I can remember. 

Q. Where were the garden shears? A. They were laying directly in 
front of the safe. 
Q. Now, as a result of what you observed there at oe time -- by the 

way, what time would you say you arrived there, officer? A. About 1:55. 
Q. A.M. ? A. Yes, sir, a.m. 
Q. Now, after you observed what you have just testified to, did you have 
occasion to see a party identified to you as Miss Gochnauer ? A. Yes, I did. 
Q. And where did you see her? A. I saw her in her apartment. 
Q. And that was approximately what time? A. Maybe five minutes later. 
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Q. And did you talk to her at that time? A. I did. 

Q. Did she give you certain information at that time? A. She did, sir. 

@. And as a result of the information you received from her and what you 
observed inthe Church, what did you do or where did you go, if any place? 

Q. We went back out into the radio car and started to search the area. 
The information she had given us, she gave us a description of an automobile 
and two subjects, and we searched the area, and while in the vicinity of Fif- 
teenth and P Street, we saw a car fitting the description going South on Fifteenth 
Street. 

Q. What time would you say that was, officer? A. About ten minutes 
after that, about 2:10 a.m. 

Q. When you say you observed this automobile, you say it was where? 

A. Going south on Fifteenth at P Street. 

Q@. And what was the color of that automobile? A. It was a light green 
color, green colored automobile. 

Q. And what did you do when you observed that automobile? A. We gave 
pursuit and stopped the car in the fourteen hundred block of Rhode Island Ave- 
nue, Northwest. 

Q. Allright. You stopped the car approximately at what time in the four- 
teen hundred block of Rhode Island Avenue? A. Maybe 2:12 a.m. just several 
minutes after the first sighting of it. 

Q. Allright. When you stopped the car, was there anyone in that auto- 
mobile? A. Yes, sir. There were three men in the car. 

@. And how were they seated in the automobile, do you recall? A. Mr. 
James was in the front seat and Mr. Addison and Mr. Middleton was in the rear. 

Q. Was anyone with you at the time you stopped this automobile? A. 

There was my partner and Detective Knotts. 

Q. And when you stopped the automobile were the three defendants placed 
under arrest? A. Yes, sir. 

Q. After the defendants were placed under arrest, was there any search 
by you or Officer Knotts, in your presence, at the time, of the automobile? 
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A. Yes, sir. We looked in under the front of the car, checked the car over 
for anything we might find in the way of a weapon. ! 
Q. Right there at that time? A. Yes, sir. 3 
Q. And what did you find, if anything, in the automobile? A. We found 
several tools which would normally be in a car, and in the front underneath 


the front seat we found a screw driver, large screw driver, several pairs of 


gloves, and socks. As I remember there was one pair of socks involved in it too. 
* * *e ke * *&* KK *€ 
(In open Court:) 
(Government Exhibit number two was marked for + identification. ) 
BY MR. MC LAUGHLIN: | 
Q. I show you Government's Exhibit number two, Mr, Riley, and ask 
you if you can identify that. A. Yes. | 
40 Q. Can you identify Government Exhibit marked for identification number 
two as what? A. The screw driver taken from the front seat of the vehicle. 
Q. Of what vehicle? A. The green vehicle we stopped with the three 
subjects in it. | 
Q. Thethree defendants? A. The three defendants. : 
Q. Do you see them in the Court here today? A. Yes, sir. 
Q. And where in that automobile was that exhibit marked for identifica- 
tion number two of the Government? A. That was on the front seat. 
Q. The front seat of the automobile? A. Yes, sir, on the right hand 
side -- the center right hand side. 
(Government's Exhibit number three was marked for identification. ) 
BY MR. MC LAUGHLIN: | 
Q. I show you Government's Exhibit marked for identification number 
four and ask you if you can identify those? A. Yes, sir. | 
41 Q. You can identify Government's Exhibit marked for identification 
No. 4as what? A. Gloves taken from the front of the car, sir. 
Q. When you say the front of the car, where in the front of the car? A. 
Underneath the front seat. | 
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Q. And how many pair of gloves were there under the front seat? A. 


There were some underneath the seat and some in the glove compartment, if 


I remember correctly. 

Q. Do you recall how many pair? A. I think there were two pair under- 
neath the seat. 

Q. And any found any other place? A. In the glove compartment. 

MR. MC LAUGHLIN: This is Government Exhibit number three. I was 
calling it number four. 

* * * * * * i * 

BY MR. MC LAUGHLIN: 

@. Ishow you Government Exhibit marked for identification No. 4, Offi- 
cer Riley, and ask you if you can identify that? A. Yes, sir, these are the 
shears that were in the office. 

Found where? A. Right directly in front of the safe. 

In the St. Thomas Church? A. Yes, sir. 

At Eighteenth and Church Street? A.. Church Street. 

I show you Government Exhibit marked for identification No. 5. 

THE DEPUTY CLERK: Government Exhibit No. 5 for identification. 
Government Exhibit No. 6 for identification. 

(Government Exhibits Nos. 5 and 6 were marked for identification. ) 

BY MR. Mc LAUGHLIN: 

Q. Showing you Government Exhibit No. 5 marked for identification, I 
ask you if you can identify that? A. Yes, sir. 

Q. And that was recovered where? A. That was recovered in the Packard 
sedan. 

Q. Where abouts? A. It was in the trunk of the car. 

Q. I show you Government Exhibit marked for identification No. 5 -- 
No. 6, rather, and ask you if you can identify that? A. No, sir. I don't re- 
call this. 

Q. Government Exhibits marked for identification 1, 2, 3, 4, and 5, 
were turned over to whom? A. They were all turned over to Detective Knott. 
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Q. A member of the Metropolitan Police Department ? A Yes. We were 
together at the time. 
*x* * * * * *€* kX * 
CROSS EXAMINATION 
BY MRS. DWYER: 
* * * * *&* * * * | 
Q. I notice that the time of arrest is noted as 2:30 a.m. Would that be 
correct? A. Yes, ma'am. | 
*x* * * * * * * * 
BY MRS. DWYER: 
Q. Officer, will you tell me, please, if this is the correct sequence of 
events, so far as you know: | 
The green sedan was stopped as it was proceeding south at Fifteenth and 
Rhode Island Avenue, approximately; is that right? A. Yes, ‘ma'am. The 
fourteen hundred block of Rhode Island Avenue. 
Q. The car was searched? A. Yes. 
Q. The men, I assume, were also searched, at least superficially; is 
that right, sir? A. Yes. | 
Q. Were you actually in a patrol wagon, or was the wagon summoned to 
transport the men? A. It just so happened that the wagon was stopped in the 
block about half way up the block when we pulled up this vehicle. The wagon 
was there on another call or other business, but they were stopped, and we 
used that for transportation purposes. | 
Q. The men had been put in the wagon after they were searched and taken 
back to the scene of the alleged entry; is that right? A. Yes. i 
Q. The stage was set, that is, the suspects were lined " for the identi- 


fying witnesses to observe? A. Yes, ma'am. 
Q. After you had finished all of that, the men were again ‘taken into the 


wagon and at that time were taken to the precinct; is that right? A. Yes, ma'am. 
Q. Following which they were booked? A. Yes, ma'am. 
Q. Is that correct? A. Yes, ma'am. 
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x * * * * *€ * 
REDIRECT EXAMINATION 

BY MR. MC LAUGHLIN: 

Q. Now, in response -- I think I will clear this up at this time. In re- 
sponse to a question asked by my friend about stopping this light green car, in 
your conversation with Miss Gochnauer, did you receive any description of the 
automobile? A. Yes, sir. 

Q.. And what was the description? A. She said it was a green square 
box type like automobile. 

Q. Did you receive any other information as to the description of the in- 
dividuals? A. Yes, sir. One man had on a green shirt and either green pants 
or dark pants, and the other man had on a white shirt and, -- she remembered 
that because it stuck out over his stomach like it was out of his pants or big in 


the front. 
Q. Now before, when you observed this green automobile on Rhode Island 


Avenue, did it, in your opinion, fit the description of the auto described to you 
by Miss Gochnauer? A. Yes. 
Q. Did you observe anything else besides the description of the automo- 
bile before you stopped the automobile? A. The subjects that were in the car. 
Q. All right. . What did you observe as to the subj ects inthe car? A. I 
noticed that -- when we got along side of it the man in the front, who was 
driving, had a green shirt on and the other man -- you could see a white shirt 


in the car. 
Q. Was that similar to the description given to you? A. Yes. 
Q. You observed this before you placed the defendants under arrest? A. 


Yes, sir. 
* * * * * *€ * * 


JAMES BEACH PLATT, JR. 
was recalled to the stand by the Government and, having been previously 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
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BY MR. MC LAUGHLIN: 
* * *€* * &* * * * 
Q. Are you familiar with this particular light you heard described here 
today? A. Yes. | 
Q. Now, is there anything unusual about that particular light, especially 
in the location in which it is? A. Well it is right at the back entrance to the 
Church. ! 
Q. And did the Church do anything with or to that light? A. Well, when 
we had a parking lot put there, which I believe is referred to somewhere 
along here, we asked the city to put in a stronger light there so that the people 
using the lot and using that back door would have plenty of light, So I believe 
it is a stronger light than is ordinarily found in the alleys. | 
Q. And what would you say as to the lighting condition in this immediate 
vicinity as described here today? A. Well that is a relative thing. I would 
sayitis good light. Sy ne eae ae 
(Wednes., Jan. 7, 1959) 
CLARENCE W. KNOTT : 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 


BY MR. Mc. LAUGHLIN: 
* * ek ek * * KX 





Q. . And you are a member of the Metropolitan Police Department 2 A. 
Yes, sir. | 
Q. And assigned to what precinct? A. Third Precinct. : 
Q. Were you so assigned on June the 5th of 1958? A. Yes, sir. 
Q. And what hours were you working on that particular date? A. Seven 


p.m. to three a.m. in the morning, sir. 


Q Now, did there come a time on that date when you saw 7 Officer Reilly? 


A. Yes, sir. | 
Q. When did you first see Officer Reilly on that date? A. About ten 
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minutes after two at St. Thomas Episcopal Church, 18th and Church Streets, 
Northwest. 

Q. And after you saw Mr. -- Officer Rally at that time did you receive 
certain information from him? A. Yes, sir. 

Q.' Now, as a result of that information did there come a time when you 
saw a particular automobile? A. Yes, sir. 

Q. And when and where was that? A. I observed the -- a 1953 Packard, 
light green in color, four-door sedan, going south at 15th and P Streets, 
Northwest, on 15th Street, Northwest. 

65 Q. Will you tell us the approximate time? A. . That was about 2:25 a.m., 
sir. 

Q. And then what did you do when you -- as a result of your conversa- 
tion with Officer Reilly had you received certain information in regards to that 
particular automobile? A. Yes, I had, sir. 

Q. All right. And what did you do after you saw that automobile at that 
location? A. I got into the police cruiser and followed the automobile and 
apprehended it, pulled it to the side of the curb in the fourteen hundred block 
of Rhode Island Avenue. 

Q. And who was in the automobile at the time that you stopped it? A. 
Ali three defendants, sir. 

Q. Were they placed under arrest at that time? A. They were, sir. 

Q. Now, I show you, so as to keep the sequence here, Government's 
Exhibit marked for identification No. 1, this door. Was that door recovered 
by you? A Yes, sir. 

Q@. Where was it recovered by you? A. It was recovered from the Hall- 
way of St. John's -- St. Thomas Episcopal Church. It had been forced off 
the hinges and was in the hallway leading to the office of the church. 

66 Q. And after Government's Exhibit marked for identification was re- 


covered by you did you, in turn, turn it over to anyone after that? A. Yes, 
I did, sir. 
@. Who, in turn, did you turn it over to? A. 10:26.a.m. on June the 
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10th, 1958, I turned it over to Special Agent R. J. L'Italian at the FBI build- 
ing at Ninth and Pennsylvania Avenue in Room 7133, sir. : 
Q. As far as you knew was it in the same condition when you removed 
it from the church? A. Yes, sir. ! 
Q. I show you Government's Exhibit, marked for identification, No. 2. 


Was that received by you? A. Yes, sir. 


Q. Recovered by you or in your presence? A. Yes, sir. 


Q. Where was it recovered if you can recall? A.. From under the front 
seat of this 1953 light green Packard sedan, sir. | 

Q. Did you recover it or -- A. I believe I recovered it, sir. 

Q. And did there come a time when you turned that over to anyone? A. 

Yes, sir, the same time and place I turned the door over to Agent L'Italian. 

Q. And has Government's Exhibit, marked for identification, No. 2 been 
in your possession fromthe time that you recovered it from t the automobile 
until the time you turned it over to Agent L'Italian? A. Yes, sir. It was 
locked up in my office, sir. | 

Q. In the same condition, as far as you know, at the time you recovered 
it. Is that right? A. Yes, sir. 

Q. I show you Government's Exhibit, marked for ee -- no. 

Now, after the defendants were arrested where or what did you do with 
them? A. They were taken back to the rear of 1763 P Street, Northwest, 
and -- | 
Q. That is the home of whom? A. Miss Mary Gochnauer. 

Q. Allright. A. And that is -- the rear of that building faced the church 
in the alley there and there is a light in the alley that -- ee the. church 
that is very well illuminated. 

I then went up to see Miss Gochnauer and called down to the Sargeant 
that was down by the patrol wagon; had the defendants brought out and placed 

in line under the light, sir. At that time Miss Gochnauer, she identi- 
fied the -- 

Q. Where were you at that time? A. I was inthe -- on the second floor 
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apartment of Miss Gochnauer, rear window. 
Q. Were you looking out the same window that she was looking out? A. 
Yes, sir. 
Q. Now, was the lighting condition there such that you could plainly see 
these three men? A. Yes, sir. 
Q. Did you have any difficulty at all in seeing them? A. No, sir. 
Q. And from where you were standing or in that room with Miss Goch- 
nauer could you distinguish the features of these men? A. Yes, sir. 
Q. With the lighting condition this way? A. Yes, sir. 
* * * * * *  * 
CROSS EXAMINATION 
BY MR. HUGHES: 
x * * * * *€ i * 

14 Q. Now, just what, if anything, did you tell Miss Gochnauer before 
she went to that window? A. I told Miss Gochnauer that I had -- that we 
had picked up some men fitting the description and were suspects, and would 

75 like to have her take.a look at them to see what she thought of them. 

Q. That is your exact conversation? A. To the best of my knowledge. 

Q. Now, had you talked to Miss Gochnauer before you arrested the 
defendant James? A. No, sir. 

Q. You had not? A. No, sir. 

Q. From whom, if anyone, had you received the descriptions which 
you just testified concerning? A. Officer Reilly, sir. 

Q. Did your investigation disclose that Officer Reilly had talked to 
Miss Gochnauer before you arrived at the scene? A. Yes, sir. 

Q. Did Officer Reilly tell you that one of the men whom Miss Goch- 
nauer was supposed to have identified wore a green shirt? A. I received 
a description of a colored man wearing a green shirt, sir. 

Q. Now, when you brought the defendant James back to the rear of 
the church did he have on a green shirt? A. He did, sir. 

Q. Is it the same green shirt that he is wearing today, sir? A. I 





25 
believe it is. 
* * *€* * * * k& * 
MARY W. GOCHNAUER | 
was recalled as a witness and having been previously duly sworn, resumed 
the witness stand and testified further as follows: | 
CROSS EXAMINATION (resumed) : 
BY MR. HUGHES: , 
Q. Miss Gochnauer, when you testified yesterday concerning the obser- 
vations which you made you testified, I believe, that you saw a man crouching 


either behind the fence or close to the areaway leading into the church. 


A. Crouching behind a fence in the areaway. 
Q. Now, did you also testify that you observed a man with a valise or 
what appeared to you to be a valise? A. Yes, sir. | 
* * *£* *€ * kK * & 
CROSS EXAMINATION (resumed) 
BY MR. SCHUBERT: 
x* * *€* * * * x 
REDIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. These two men -- what happened to the automobile in the alley? A. 
The first time? 
Q. Yes. A. It drove away. 
Q. . After these two men got out of the automobile? A. Yes, sir. 
* * * ke * * & * 
THE COURT: Did they get back into the automobile before it drove away? 
THE WITNESS: No, sir. 
THE COURT: They stayed there and the automobile went away? 
THE WITNESS: That is right. 
* * * * *€ * *& 
R. JOSEPH L'ITALIEN | 
was called as a witness by the United States, and being then and there duly 
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sworn by the Deputy Clerk assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
x * * * * * * *¥ 
Q. And you are employed where? A. I am a special agent with the Fed- 
eral Bureau of Investigation, assigned to the laboratory division here in Wash- 
ington, D. C. 
Q. And you have held that position for what period of time? A. Approx- 
imately five years, sir. 
x * * * * * * ¥ 
MR. MC LAUGHLIN: Do you have any questions on his qualifications ? 
MR. HUGHES: As far as I am concerned I will stipulate he is qualified. 
I don't know about other counsel. 
THE COURT: I think he has shown his qualifications, anyhow, whether it 
is agreed to or not. 
* x * * * * * * 
Q. Mr. L'Italien, I show you Government's Exhibit, marked for identi- 
fication No. 1 and ask you whether or not that has been in your possession? 
A. May Igo down -- 


* * * * * *€ * * 


A. Yes, sir. That was the door that was in my possession. 
x * * * * * * * 
Q. I will put it: Was it turned over to you by a member of the Metro- 
politan Police Department? A. Yes, sir. 
Q@. Now, after Government's Exhibit, marked for identification, No. 1 


was turned over to you did you make any examination of that door? A. I did, 


sir. 
x * * * * * * * 
Q. All right. And what examination did you make of Government's Ex- 
hibit, marked for identification, No. 1, the door? A. I examined the door 
and the paint on the door and noticed or examined the paint and found it to be 
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painted with three layers of paint; two matching layers of a light green enamel 
followed by a third layer of a blue-green enamel on top of the metal. 

Q. I show you Government's Exhibit, marked for identification, No. 2 
and ask you, Mr. L'Italien, whether or not that exhibit has ever been in your-- 
was turned over to you by a member of the Metropolitan Police Department? A. 
Yes, sir. This was turnedover to me bya member of the Metro. Police Department. 

Q. All right. Andafter Government's Exhibit 2, marked for identification, No. 2 
was turned over to you did you make an examination of that ? A. I did. 

Q. Allright. And what examination did you make and what did you find, 
if anything? A. I found on the prying end of this screwdriver some foreign 
smears of paint, light green enamel, and also some smears of a blue-green 
enamel. | 

Now, I subjected these smears to a comparison examination with the 


paints that I mentioned before on that fire-door. | 
Q. Which is Government's Exhibit 1. A. And determined them to be 


similar in colors, in textures, intype. By "type" I mean they were enamels, 
and also in composition. : 

The composition is determined by use of the instrument called the specto- 
graph. This particular instrument can determine the elements that go into 
making up a particular sample of paint or glass or wood or whatever it may be. 

The instrument can tell us what these elements are and when I say that 
the paints are similar in composition I say that these two samples of paint 
contained the same elements in both samples. 

* *€* * * *&* * kK 

MR. MC LAUGHLIN: Your Honor, at this time the Government would like 
to offer in evidence Government's Exhibit, marked for identification, No. 1, 
which is the door; Government's Exhibit, marked for identification, No. 2, 
which is the screwdriver; Government's Exhibit, marked for identification, 
No. 3, which are the three pairs of gloves; Government's Exhibit, marked for 
identification, No. 4, which is, I believe, the hedge clipper; and Government's 
Exhibit, marked for identification, No. 5, which is the nex wrench, and with 
that -- 
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THE COURT: The what? What is that last one? 
MR. MC LAUGHLIN: It is supposed to be a lug wrench. 
THE COURT: Oh, yes. 
MR. MC LAUGHLIN: And we rest the Government's case. 
THE COURT: Any objection to having these marked in evidence? 
MR. SHUBERT: Yes, sir. We -- 
THE COURT: Well, make your objection. 
MR. SHUBERT: We object to Nos. 2, 3, and 5, if your Honor please, 
on the grounds previously stated, that is, unlawful search and seizure. 
THE COURT: What is yours? 
MR. HUGHES: I join in that. 
THE COURT: Objections overruled. 


(Thereupon the items heretofore marked as Government's Exhibits 
No. 1 through No. 5, respectively, for identification were received 
in evidence. ) 


THE COURT: The Government rests? 


MR. MC LAUGHLIN: Yes, your Honor. 
* * * * * kK K 


(At the Bench:) 

MRS. DWYER: Your Honor, at this time, on behalf of Defendant Mid- 
dleton, I would like to ask the Court for a directed judgment of acquittal on 
the ground that the only thing which has been said about Middleton literally 
is that he was in the car with the other two suspects three-quarters of an 


hour later. 

He was in the back seat. There was no testimony of any kind that the 
articles which your Honor has admitted into evidence were in his possession 
or even in a place in the car where he could know that they were present. 

There is literally nothing to link him in any wise whatsoever with the 
crime which had taken place three-quarters of an hour earlier. 

Your Honor will recall that Miss Gochnauer did not even attempt to say 
whether the car which pulled away was being driven by a man or a woman, 

and because of the utter and complete lack of evidence as to the Defendant 





29 
Middleton I do not feel that this is a case which can at this time be submitted 
to the jury as to Middleton. 
Now, I would direct your Honor's attention to the eee which are 


in existence on the point all of which say, sometime during the course of the 
opinion, that if there is evidence on which reasonable men could differ then, 
of course, the case must go to the jury. 

But I respectfully say to your Honor that as far as Middleton goes, if 
the case is submitted to the jury all they can do is speculate that maybe three- 
quarters of an hour beforehand Middleton was in some-wise connected with 


the men. 
* *x* * * * * * * 


‘THE COURT: Oh, yes. I will deny your motion. 

* * * * k ke k * ! 
MRS. DWYER: ar ine eae 
I move to dismiss the matter at this time because the Government has 


not proved all of the allegations in the indictment. The indictment includes 
the allegation that St. Thomas is a corporation and there has been no proof 
whatsoever of corporation. | 

MR. MC LAUGHLIN: Now, I might say this: This Platt -- 

MRS. DWYER: Is not an officer of the corporation. | 

MR. MC LAUGHLIN: He testified that itisa corporation. 

MRS. DWYER: You can't prove a corporation like SEE | 

THE COURT: I thought he did. | 

MR. SHUBERT: We join in that motion, if your Honor ease 

MR. MC LAUGHLIN: I don't have to -- I mean, his statement is suf- 
ficient. | 


THE COURT: Motion denied. 
* * * * kK Ke K 
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[Filed June 8, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Division 
UNITED STATES : 

vs. = Criminal No. 671-58. 
OLIVER J. MIDDLETON, et al. : 

Washington, D. C. 
Wednesday, January 7, 1959. 

The above-entitled case came on for further trial in the United States 
District Court for the District of Columbia at ten o'clock in the forenoon on 
Wednesday, January 7, 1959, 

BEFORE: 

HONORABLE JOSEPH R. JACKSON, Judge of the United States District 
Court for the District of Columbia and the jury theretofore selected, enpanelled 
and sworn, there being the following 

APPEARANCES: 

ARTHUR J. McLAUGHLIN, ESQUIRE, Assistant United States Attorney, 
on behalf of the United States; 

MRS. JEAN DWYER on behalf of the Defendant Middleton; 

JAMES K. HUGHES, ESQUIRE, on behalf of the Defendant James; and 

_ EUGENE SHUBERT, ESQUIRE, on behalf of the Defendant Addison. 

The following proceedings and transactions were then had and evidence 
was adduced: 

PROCEEDINGS, TRANSACTIONS AND EVIDENCE 


ee 
x * * * * 


THE COURT: Counsel for the defendants ? 
MRS. DWYER: Iam sorry. 
THE COURT: Do you desire to make an opening statement? 
MRS. DWYER:Would your Honor indulge counsel just a moment ? 
THE COURT: Oh, yes. Well, what is your pleasure? 
MRS. DWYER: May it please the Court, Iam waiting on Mr. Shubert. 
Iam sorry to delay the Court. 
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THE COURT: Oh. | 
MRS. DWYER: The Defendant Middleton will rest at this time, your 
Honor. | 
THE COURT: Very well. | 
MR. HUGHES: The defendant James rests, your Honor. 
THE COURT: Yes? ! 
MR. SHUBERT: The defendant Addison will take the stand. 
THE COURT: Very well. 
Thereupon 
GEORGE F. ADDISON | 
was called as a witness by the Defense, and being then and there duly sworn 
by the Deputy Clerk, assumed the witness stand and testified as follows: 
THE COURT: All right, Mr. Shubert. 
DIRECT EXAMINATION 
BY MR. SHUBERT: 


Q. Sir, will you please state your name for the record in a loud clear 
voice? A. George F. Addison. ! 

Q. Mr. Addison, directing your attention back to the = of June 
the Sth, the evening on which you were arrested on this charge, can you tell 


us approximately what time you had -- you were arrested? A. Between three 
o'clock and 3:30, sir. : 
Q. Are you pretty sure about that time, sir? A. Almost positive. 
Q. How can you be so sure? A. Because I was in the Mile Long Shop 
at quarter of three. 
Q. What kind of shop is that? A. Where they sell hot dogs and coffee 
and order -- I was waiting for three cups of coffee. 
Q. Waiting for coffee? A. So when I left out the Mile Long it was 
about -- almost three o'clock, one or two minutes to three. : 
Now, where is that shop located? A. Fourteenth and V, sir. 
Northwest? A. Northwest, sir. ! 
All right. In Washington, D. C.? A. Yes, sir. | 
Now, where had you been prior to that time? A. Forest Hill. 
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Q. Forest Hill? A. Yes, sir. 

Q. Where is that? A. That's in Maryland. 

Q. Asa matter of fact, it is -- 

MR. McLAUGHLIN: Well, -- 

BY MR. SHUBERT: 

Q. Can you tell us what part of Maryland it is? I mean with regard to 
the four sections of Washington, Northeast, Northwest, Southeast or South- 
west? A. Northeast section of Washington. 

Q. Out Northeast in Maryland? A. Out Northeast. 

Q. What had you been doing in Forest Hill? A. We went toa dance. 

Q. And what time did you arrive at that dance? A. It was about -- 
between 9:30 and ten. 

Q. And did you dance there? A. Yes, sir. 

Q@. And what time did you leave there? A. Between quarter of one 
and two o'clock. 

Q. Now, sir, did you have occasion before you were arrested on the 
evening of June the 5th or the morning of June the Sth to be at the St. Thomas 
Parish Church which is, as I understand it, is around 18th and P Streets, 
Northwest, in Washington, D. C.? A. No, Idid not, sir. 

Q. Allright. A. No, I did not. 

Q. You were notthere? A. Until -- 

Q. Iam talking about before you were arrested. A. No, sir. 

Q. You were not there? A. No. 

Q. On that evening, the evening of June the 4th or the early morning 
of June the 5th, 1958, and before you were arrested on this charge, were you 
in an alleyway adjoining the St. Thomas Church at 18th and P Streets? A. 
No, I was not, sir. 

Q. Did you have occasion on that evening to enter the church at any 
time? A. No. No, Idid not, sir. 

Q. Allright, sir. Now, you have previously been convicted of a felony. 
Is that right? A. Yes, Ihave, sir. 
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Q. You have been previously convicted of a felony. Right ? A. Yes, sir. 
Q. But you deny having broken into the St. Thomas Church on the evening 
of June the 4th or the early morning of June the 5, 1958. Is that correct? A. 
Yes, sir. i 
MR. SHUBERT: Your witness, Mr. McLaughlin. : 
CROSS-EXAMINA TION 
BY MR. McLAUGHLIN: | 
Q. Are you the same George Francis Addison who, in September the 
10th, I believe, of 1958, in the District of Columbia was convicted of about 
three cases of robbery? A. No, sir. 
Q. What were you convicted of on that time? A. I was convicted of 
four counts. | 
Q. Four counts of robbery -- A. Yes, sir. ! 
-- in the one indictment? A. In one indictment. | 
There was four different people. Is that right? A. Yes, sir. 


Now, Mr. Addison, who did you go to Forest Hill with? A. Stance 


Q. And who else? A. That's all, sir. 
Q. What? A. That's all. 
Q. And did you stay with him all night? A. Well, he! ‘was the one who 
brought me back. ! 
He brought you back? A. Yes. : 
Well, who did you go to Forest Hill with? A. Me and Stance. 
You and Stance. And in Stance's car? A. Yes, sir. 
Who owns that car, do you know? A. Ido not know. 
. When you went to Forest Hill do you know where North Forest Hill 
is? A. No, sir. | 
Q. What? A. No, sir. 
Q. Don't you have to go through North Forest Hill to eet to Forest Hill? 
A. I couldn't tell you that, sir. | 
10 Q. You couldn't tell. You are not too familiar, is that it -- A. No, I 
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don't know north or south. 

Q. What? A. Icouldn't tell you north, south, east or west. 

Q. Couldn't tell. In other words, this is the first time you ever went 
to Forest Hill. Is that right? A. No, I been there a whole lot of times. 

Q. But you don't know anything it? A. No. I couldn't tell you whether 
it was north Forest Hill or not. 

Q. Couldn't tell.. Couldn't tell us whether you go through North Forest 
Hill to get to Forest Hill? A. I know you go to Forest Hill. 

Q. Allright. Then what time did you leave the dance? A. Well, I left 
the dance about -- it was almost -- between quarter of two -- 

Q. You left the dance with Stance James? A. Yes. 

Q. Whoelse? A. And Milton. 

Q. Who is Milton? A. Milton and another fellow. That fellow right 
there in -- 

11 THE COURT: Your co-defendant *% 

THE WITNESS: Yes, sir. 

BY MR. McLAUGHLIN: 

Q. You mean the fellow in the red coat -- A. Yes, sir. 

Q. -- redshirt? A. Yes, sir. 

Q. Oh, you left the dance with him and James. Is that it? A. Yes, sir, 


and one more fellow. I don't know who he was. 


Q. And then you came back to Washington? A. Yes, sir. 
Q. And when you came back to Washington where did you go? A. Well, 
we dropped the fellow off up there on 14th and U. 
Q. What fellow did you drop off? A. I don't -- I didn't know him. 
Q. He wasn't the defendant here - Middleton? A. No. Middleton was 
still in the car with us. 
He stayed in the car? A. Yes. 
And where did you say that was? A. 14th and U. 
14th and U? A. Yes. 
And that was about what time? A. That was about -- I'd say about 
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twenty minutes to three. 

Q. Twenty minutes to three? A. About twenty minutes to three. 

Q. And then when you dropped him off there where aid you go? A. 
To that Mile Long Shop. 

Q. Mile Long Shop? A. Yes. 

Q. And the Mile Long Shop is located where? A. 14th and V, I think 
it is. i 

Q. In other words, you went north on 14th Street. is that right? A. 
Idon't know. Turn right and went up a block and then -- 

Q. Do you know where the Zanzibar is up there? A. : The Zanzibar 
is right around the corner on 14th Street on the righthand side. 

Q. And how far above this hot dog place? A. It is aoe across the 
street on the lefthand side about -- | 

Q. Oh, on the lefthand side going up 14th Street? A. Going up 14th it's 

on your lefthand side on the corner. 

Q. Onthe corner? A. Near the corner. Right over there on V Street 
on the lefthand side. ; 

Q. Then did you have any reason for going to that particular place? 
A. To get some coffee. 

Q. What? A. To get some coffee. 

Q. To get coffee. You hadn't done any drinking that night up to that 
time? A. Well, I had been drinking. I always drink. 

Q. Then you were getting coffee? A. Yes, sir. 

Q. And when you -- by the way, where did you live 2 A. Well, I live 
4250 Mass. Avenue, Southeast. | 

Q. Southeast. So this was quite a ways from your house, wasn't it? 





A. Yes, sir. 
Q. And then when you left the hot dog place who was with you? A. 
James, Middleton, and myself. 
Q. When you say "Milton" you mean the defendant, Mr. Middleton ? 
A. Middleton, yes. 
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Q. When you left that place where did you go? A. We went down 15th 
Street. 

Q. What? A. We went down 15th Street. 

Q. Well, how did you get over to 15th? A. Because we was on 14th 
and V and it's a one-way street going that-a-way. So we wouldn't come back 
this-a-way. So we had to go that-a-way. 

Q. And then when you came down 15th Street where were you going ? 

A. We was going to Southwest. Ithink, go drop Middleton off in Southwest. 
We turned -- come off of 15th Street and turned off to 14th and Rhode Island 
Avenue, I think. 

Q. What? A. We come down 15th Street and turned on 14th -- 15th 
Street to Rhode Island Avenue, 14th and Rhode Island Avenue. 

Q. And the police stopped you. That is when the police stopped you. 

Is that right? A. Yes, sir. Yes, sir. 

@. And the three of you were in the car at this time? A. Yes, sir. 

Q. So the three of you, that is you, Stance James, and Middleton, were 

in that automobile from the time that you left Forest Hill. Is that true? 
A. No, it wasn't, no, sir, because we, me and Middleton got out the car 
while James waited for us and got coffee. 

Q. Well, I will take that in. In other words, you and Stance James and 
Middleton left Forest Hill in the automobile. Is that right? A. And one more 
fellow. I don't know his name. 

Q. One more fellow? A. Yes. 

Q. And you drove from Forest Hill up to 14th and U where this fourth 
fellow got out of the car. Then you drove up to 14th and V where Stance 
James got out of the car, went in, and bought coffee? A. (Nodding negatively) 
Me and Middleton got out and Stance James stayed in the car. 

Q. Oh, Isee. And you and Middleton went in and bought some coffee 
-- is that right -- and you brought coffee out to Stance -- A. That's right. 

Q. -- James? Then after -- did you stay there and drink the coffee ? 
A. We stayed there and drunk most of it. 
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twenty minutes to three. 

Q. Twenty minutes to three? A. About twenty minutes to three. 

Q. And then when you dropped him off there where did you go? A. 
To that Mile Long Shop. | 

Q. Mile Long Shop? A. Yes. 

Q. And the Mile Long Shop is located where? A. 14th and V, I think 
it is. | 
Q. In other words, you went north on 14th Street. Is that right? A. 

I don't know. Turn right and went up a block and then -- | 

Q. Do you know where the Zanzibar is up there? A. : The Zanzibar 
is right around the corner on 14th Street on the righthand side. 

Q. And how far above this hot dog place? A. It is right across the 
street on the lefthand side about -- | 

Q. Oh, on the lefthand side going up 14th Street ? A. este up 14th it's 

on your lefthand side on the corner. 


Q. Onthe corner? A. Near the corner. Right = there on V Street 
on the lefthand side. | 
Q. Then did you have any reason for going to that particular place? 


A. To get some coffee. 

Q. What? A. To get some coffee. 

Q. To get coffee. You hadn't done any drinking that night up to that 
time? A. Well, I had been drinking. I always drink. : 

Q. Then you were getting coffee? A. Yes, sir. | 

Q. And when you -- by the way, where did you live ? A. Well, I live 
4250 Mass. Avenue, Southeast. | 

Q. Southeast. So this was quite a ways from your house, wasn't it? 
A. Yes, sir. : 

Q. And then when you left the hot dog place who was with you? A. 
James, Middleton, and myself. 

Q. When you say "Milton" you mean the defendant, Mr. Middleton ? 

A. Middleton, yes. ~ 
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Q. When you left that place where did you go? A. We went down 15th 
Street. 

Q. What? A. We went down 15th Street. 

Q. Well, how did you get over to 15th? A. Because we was on 14th 
and V and it's a one-way street going that-a-way. So we wouldn't come back 
this-a-way. So we had to go that-a-way. 

Q. And then when you came down 15th Street where were you going ? 

A. We was going to Southwest. I think, go drop Middleton off in Southwest. 
We turned -- come off of 15th Street and turned off to 14th and Rhode Island 
Avenue, I think. 

Q. What? A. We come down 15th Street and turned on 14th -- 15th 
- Street to Rhode Island Avenue, 14th and Rhode Island Avenue. 

Q. And the police stopped you. That is when the police stopped you. 

Is that right? A. Yes, sir. Yes, sir. 

Q. And the three of you were in the car at this time? A. Yes, sir. 

Q. So the three of you, that is you, Stance James, and Middleton, were 

in that automobile from the time that you left Forest Hill. Is that true? 
A. No, it wasn't, no, sir, because we, me and Middleton got out the car 
while James waited for us and got coffee. 

Q. Well, I will take that in. In other words, you and Stance James and 
Middleton left Forest Hill in the automobile. Is that right? A. And one more 
fellow. I don't know his name. 

Q. One more fellow? A. Yes. 

Q. And you drove from Forest Hill up to 14th and U where this fourth 
fellow got out of the car. Then you drove up to 14th and V where Stance 
James got out of the car, went in, and bought coffee? A. (Nodding negatively) 
Me and Middleton got out and Stance James stayed in the car. 

Q. Oh, Isee. And you and Middleton went in and bought some coffee 
-- ig that right -- and you brought coffee out to Stance -- A. That's right. 

Q. -- James? Then after -- did you stay there and drink the coffee? 
A. We stayed there and drunk most of it. 
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Q. Drunk? A. Drink or whatever the word is. | 

Q. No, that's the right pronunciation. And then you drove from there 
down 15th Street? A. Down 15th Street to 15th and Rhode Island and turned 
on -- and turned up to 14th and Rhode Island. | 

Q. Let me ask you this: Is this the first time that you were ever in 
the company of Mr. Stance James? Do you understand the question? I will 
reframe it. How long have you known Stance James? A. I have been knowing 
Stance about two, three months; something like that. : 

Q. How long have you known Mr. Middleton? A. Well, I have been 
knowing Middleton about -- I think I know Middleton about six months. 

MR. McLAUGHLIN: I believe that is all I have of this witness, your 
Honor. 

THE COURT: Any redirect ? 

REDIRECT EXAMINATION 

BY MR. SHUBERT: 

Q. Did you happen to see what tools were taken out of the automobile 
at the time of your arrest? A. Yes, sir. 

Q. What? A. Kk was a tire iron and a gas can. 

THE COURT: A gas can? 

THE WITNESS: Yes, sir. 

THE COURT: That is all? 

THE WITNESS: Yes, sir. 

BY MR. SHUBERT: 

Q. Was there a screwdriver taken out of the automobile? A. Not to 
my recollection. I didn't see none taken out. 

Q. Well, did you see what the officers took out? A Officers took 


a gas canandatire iron. The tire iron and the gas can from the back of the 
trunk. | 

THE DEPUTY CLERE: The remaining jurors are excused until 1:45. 
Please report back in this courtroom at that time. | 


MR. SHUBERT: I have no further questions, your Honor. 
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THE COURT: Are you through with him? 
MR. McLAUGHLIN: I have nothing further -- oh, just one question, 


THE COURT: All right. 

MR. McLAUGHLIN: -- I would like to ask, your Honor. I don't know 

whether I have asked this before or not. 

RECROSS EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Do you remember what time you left Forest Hill? A. Yes, Ido. 
Almost -- about -- between quarter of two and two o'clock. 

Q. About quarter of two? A. Yes and two o'clock. I'm not exactly 
sure. 

Q. You are not exact? Well, if I said it was about -- would you say 
it was after one sometime? A. No, because it was almost -- peoples 
were coming out. They was closing, closing quarter after two. They close 
at quarter -- 

Q. Let me ask you this question: 

How long does it take you to drive from Forest Hill up to 14th and U? 


A. Well, it would take you about -- I would say, a good forty minutes, sir. 


A good forty minutes. 
MR. McLAUGHLIN: That is all. 
THE COURT: Are you through with the witness ? 
MR. McLAUGHLIN: Yes, your Honor. 
THE COURT: You may step down. 


(Thereupon the witness retired. ) 
* 1 * * 
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[Filed January 8, 1959] 

On this 8th day of January, 1959, came again the parties aforesaid, in 
the manner as aforesaid; whereupon, the jury resumes their deliberations; 
thereupon, the jury upon their oath say that each defendant is guilty as in- 
dicted; whereupon, each and every juror is asked to state his individual ver- 
dict as to the defendant Middleton, and each and every farce says that the 
defendant Middleton is guilty as charged. 

The case is referred to the Probation Officer of the. Court, the defendant 
Middleton is allowed to remain on bond pending sentence, and the defendants 
James and Addison are remanded to the District Jail. ! 

By direction of : 
JOSEPH R. JACKSON 


Presiding Judge 
Criminal Court #5 | 


HARRY M. HULL, Clerk 
By | 


Present: 

United States Attorney 

By Arthur McLaughlin 
Assistant United States Attorney 


Thomas Doran 
Official Reporter 


Deputy Clerk 


[Filed February 2, 1959] 
JUDGMENT AND COMMITMENT 

On this 30th day of January, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel, J ean Dwyer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of i 

Housebreaking. 

as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of | 

One (1) year to Five (5) years. : 
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IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 
/s/ Joseph A. Jackson 
United States District Judge 
The Court recommends commitment to: a reformatory type institution. 


[Filed March 30, 1959] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. Misc. 1228 SEPTEMBER TERM, 1959 


Oliver J. Middleton, 
Petitioner, 


Vv. 


United States of America, 
Respondent. 


Before: Edgerton, Fahy, and Washington, Circuit Judges, in Chambers. 
ORDER 

Upon consideration of petitioner's motion for leave to appeal in forma pau- 
peris, of respondent's opposition, and of petitioner's reply, it is 

ORDERED by the Court that petitioner is allowed to proceed on appeal 
without prepayment of costs from the judgment of the District Court in this 
case and that the stenographic transcript of the proceedings commencing with 
the swearing of the first witness for the prosecution and ending with the Court's 
denial of petitioner's motion for directed verdict of acquittal at the close of 
prosecution's case-in-chief shall be prepared at the expense of the United States. 
This order is without prejudice to petitioner's taking further steps if necessary 
for securing an adequate record for his appeal. 

It is FURTHER ORDERED by the Court that the Joint Appendix in this 
case shall be printed at the expense of the United States. 
Dated: March 30, 1959. Per Curiam. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) In a housebreaking case, where the evidence shows 
that two men broke into a church; that another person 
drove the getaway car; and that about fifteen minutes 
after the crime, some six blocks away, appellant was 
apprehended in the car with the two who were identified 
as the ones who entered the church, is appellant’s motion 
for judgment of acquittal properly denied? 

(2) Where appellant permits a co-defendant to intro- 
duce an alibi defense for all the defendants without 
moving for a severance, (a) does not the introduction 
of this evidence constitute a waiver of appellant’s prior 
motion for judgment of acquittal, and (b) is not the 
combination of his testimony and the previous evidence 
sufficient for the jury to find appellant guilty beyond a 
reasonable doubt? 

(3) Where appellant failed to make a timely motion 
for judgment of acquittal at the close of all the evidence, 
has he preserved his right of review? 
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COUNTERSTATEMENT OF THE CASE 


On July 21, 1958, an indictment was filed in the Dis- 
trict Court charging appellant, Stance James and George 
F. Addison with housebreaking (22 D.C. Code $1801) 
(J.A.1). After trial by jury, all three were found guilty 
as charged, and on January 30, 1959, appellant was 
sentenced to a term of imprisonment of from one to five 
years (J.A. 39). This appeal followed. See Mise. 1228. 


The Trial 


James Beach Platt, Jr., Senior Warden of St. Thomas 
Church at 18th and Church Streets, N. W., testified that 
he received a phone call from the police about 2:30 a.m., 
June 5, 1958, and that he went to the church about 8:30 
a.m. where he found the door broken off the hinges. He 


(1) 
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also observed that a desk light had been brought into 
the sacristy where the safe was kept. (J.-A. 3-9.) 

Mary Walker Gochnauer, who lived across the street 
from the church, testified that about 1:45 am. on June 
5, 1958, she heard a sound coming from the direction of 
the church; that she saw a man crouched by the alley, 
look around and leave; that a few minutes later a light 
green sedan came down the alley and stopped; that the 
first man led another, who was carrying a valise, down 
the stairs of the church while the car pulled off; that 
she called police who arrived shortly thereafter; that 
the two men came back out and left; and that the two 
men she saw were the defendants James and Addison 
(J.A. 6-9). 

Thomas P. Riley, of the Metropolitan Police Depart- 
ment, testified that he arrived at the church in response 
to a call about 1:55 a.m. and discovered both the base- 
ment and office doors of the church broken open. He 
found a lighted desk lamp, covered with rags on the 
back side, positioned on the floor in front of the safe tilt- 
ing toward it. A pair of shears was lying nearby. (J.A. 
12-15). About five minutes later he went to Miss Goch- 
nauer’s apartment and received certain information. He 
thereupon began searching the area, and about 2:10 a.m. 
observed a car answering her description proceeding 
south on 15th Street near P. He stopped the car, and 
found James, Addison, and appellant therein. Upon 
searching the car, he discovered a screw driver, and 
several pairs of gloves under the front seat. (J.A. 15-17.) 
The place where the car was stopped was only six blocks 
from the scene of the crime (App. Br. 4). 

R. Joseph L’Italien of the Federal Bureau of Investi- 
gation Laboratory, testified that the paintsmears on the 
end of the screw driver corresponded with the paint on 
the door of the church (J.A. 25-27). 

Appellant made a motion for a “directed judgment of 
acquittal” at the close of the government’s case which 
was overruled by the trial court (J.A. 28-29). 

Thereafter, co-defendant George Addison testified that 
he, James, appellant and another man left a dance in 
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Forest Hill, Maryland about quarter of two; that they 
dropped off the other man at 14th and U Streets about 
twenty minutes to three; that they then went to the 
“Mile Long Shop” a 14th and V Streets for coffee; and 
that thereafter, while driving down 15th Street, the police 
stopped them (J.A. 31-36). He placed the time of arrest 
between three and three thirty (J.A. 31). He also stated 
that he had known appellant about six months (J.A. 37). 

On January 8, 1959, the jury returned its verdict (J.A. 
39). On January 13, appellant filed a motion of judg- 
ment of acquittal (R. —). This motion was heard and 
denied (R. —). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides : 


“Housebreaking—Whoever shall, either in the night 
or in the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steam- 
boat, canal boat, vessel, or other watercraft, or rail- 
road car, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for 
the purpose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not 
more than fifteen years.” 


Rule 29, Federal Rules of Criminal Procedure, provides: 


(a) “Motion for Judgment of Acquittal._—Motions 
for directed verdict are abolished and motions for 
judgment of acquittal shall be used in their place. 
The court on motion of a defendant or of its own 
motion shall order the entry of judgment of acquittal 
of one or more offenses charged in the indictment 
or information after the evidence on either side is 
closed if the evidence is insufficient to sustain a con- 
viction of such offense or offenses. If a defendant’s 
motion for judgment of acquittal at the close of 
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the evidence offered by the government is not 
granted, the defendant may offer evidence without 
having reserved the right. 

(b) Reservation of Decision on Motion.—If a motion 
for judgment of acquittal is made at the close of all 
the evidence, the court may reserve decision on the 
motion, submit the case to the jury and decide the 
motion either before the jury returns a verdict or 
after it returns a verdict of guilty or is discharged 
without having returned a verdict. If the motion is 
denied and the case is submitted to the jury, the 
motion may be renewed within 5 days after the jury 
is discharged and may include in the alternative a 
motion for a new trial. If a verdict of guilty is 
returned the court may on such motion set aside the 
verdict and order a new trial or enter judgment of 
acquittal. If no verdict is returned the court may 
order a new trial or enter judgment of acquittal. 


SUMMARY OF ARGUMENT 


Where the government’s evidence disclosed a house- 
breaking by two identified defendants, that they were 
aided and abetted by an unidentified person driving the 
getaway car, and that about fifteen minutes after the 
crime appellant was with them in the car some six blocks 
from the scene, the trial court properly denied a motion 
for judgment of acquittal. 

The introduction of alibi evidence by the testimony of 
a co-defendant constituted a waiver of the prior motion 
for judgment of acquittal in the absence of a motion 
for severance, and such evidence could supply any de- 
ficiencies in the government’s case. The failure to timely 
renew the motion for judgment of acquittal at the close 
of all the evidence extinguished appellant’s right of re- 
view thereon. 

ARGUMENT 
I 


The Motion For Judgment Of Acquittal At The Close 
of The Government’s Case Was Properly Denied 


Appellant’s contention that his motion for judgment 
of acquittal should have been granted is without merit. 
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The rule as established in Curley v. United States, 81 
U.S. App. D.C. 389, 160 F.2d 229, 232-233 (1947), cert. 
denied, 331 U.S. 887, rehearing denied, 331 U.S. 869 
(1947) is as follows: 


“The true rule, therefore, is that a trial judge, in 
passing upon a motion for a directed verdict of 
acquittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable 
inferences of fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt. If he 
concludes that upon the evidence there must be 
such a doubt in a reasonable mind, he must grant the 
motion; or, to state it another way, if there is no 
evidence upon which a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt, the motion 
must be granted. If he concludes that either of the 
two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide 
the matter.” 


The government’s evidence established a prima facie case, 
g 


sufficient to go to the jury. 

The testimony reflected that about 1:45 in the morning 
a housebreaking was committed at the St. Thomas Church 
by James and Addison. It indicated that they were aided 
and abetted by another person who drove the getaway 
ear. The fact that appellant was found in the car with 
them, about fifteen minutes later and six blocks away, 
clearly entitled the jury to infer that he was the driver 
of the getaway car who let them off in the alley by the 
basement door, drove off, and later picked them up after 
they were forced to flee when the police arrived. As said 
by this Court in Beard v. United States, 65 App. D.C. 
931, 238, 82 F.2d 837 (1936), 


“Their presence at the place of the crime may be 
accidental and innocent, but the inference is that 
it is not, and calls for explanation; and, if they 
offer none and the jury convict, an appellate court 
would not be justified in saying that the inference 
is not sufficient to sustain the conviction. ‘Conduct 
which forms a basis for inference is evidence. Silence 
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is often evidence of the most persuasive character.’ 
Bilokumsky v. Tod, 263 U.S. 149-153, 44 S.Ct. 54, 
56, 68 L.Ed. 221.” 
It was certainly proper for the jury to convict when 
appellant failed to offer some plausible explanation for 
his presence with James and Addison at such a time and 
place. See Allen v. United States, 103 U.S. App. D.C. 
184, 257 F.2d 188 (1958). 

In view of such facts, it cannot be said that there was 
no evidence of guilt or that there could be no doubt of 
appellant’s innocence. “Only where there is upon the 
evidence no doubt that the verdict must be not guilty 
can the judge ‘take the case from the jury’; only then 
can he direct a verdict.” Cooper v. United States, 94 
U.S. App. D.C. 343, 218 F.2d 39, 41 (1954). Thus the 
trial court properly denied appellant’s motion for judg- 
ment of acquittal at the close of the government’s case. 


II 


Reversible Error Does Not Appear 


Even if appellant’s motion for judgment of acquittal 
at the close of the government’s case was improperly 
denied, reversible error does not appear. By introduc- 
ing evidence in his own behalf, an accused waives his 
motion for judgment of acquittal. Ladrey v. United 
States, 81 U.S. App. D.C. 127, 155 F.2d 417 (1946) ; 
Mosca v. United States, 174 F.2d 448 (9th Cir. 1949). 
While appellant formally rested his case, just before 
Addison took the stand, by allowing Addison’s testimony 
of alibi for all the defendants to go before the jury with- 
out moving for a severance, appellant was in fact accept- 
ing the introduction of the alibi evidence in his own be- 
half. Having tactically decided to take the benefit of 


1 Appellant’s reliance on the Cooper case is misplaced. Therein 
Cooper was not placed at or near the scene of the crime. The 
only evidence connecting him with the crime was his fingerprints 
in the car, and the innocence of their presence was plausibly 
explained by the evidence. 
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the alibi evidence, he must be deemed to have waived his 
prior motion. The law looks to substance rather than 
form. 

Additionally, appellant failed to preserve his motion 
made at the end of the government’s case in that he 
failed to make the appropriate motion at the close of all 
the evidence. Appellant’s belated motion of January 13 
was ineffective to renew his previous motion since the 
provisions of F.R.Cr.P. 29(b), allowing a motion to be 
made five days after the jury is discharged, relates only 
to renewing a motion made at the close of all the evr 
dence. Mosca v. United States, supra. The failure to 
make a timely motion bars his right of review. Battle 
v. United States, 92 U.S. App. D.C. 220, 206 F.2d 440 
(1953); Cratty v. United States, 82 U.S. App. D.C 236, 
163 F.2d 844, 851 (1947); Colt v. United States, 160 F.2d 
650 (5th Cir. 1947). 

In any event the testimony of Addison clearly estab- 
lished that appellant was the unidentified driver of the 
getaway car since he stated all three defendants were 
together at the time the crime was committed. Accord- 
ingly, the evidence was sufficient, and the jury was amply 
justified in finding appellant guilty. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
EpGaR T. BELLINGER, 
Assistant United States Attorneys. 
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